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Bef ore: Edwards, Chief Judge, Wald and WI i ans,
Circuit Judges.

pinion for the Court filed by Chief Judge Edwards.
Di ssenting opinion filed by Grcuit Judge Wl d.

Edwar ds, Chief Judge: Russell Eugene Weston, Jr., the
appellant in this case, is charged with the murder of two
United States Capitol Police Oficers and the attenpted
murder of a third. In this appeal, Wston seeks to chall enge
an order of the District Court requiring himto undergo a
conpet ency exam nation to be conducted by a psychiatri st
suggested by the Governnment. Weston clains that he can
only be exam ned by a psychiatrist of his own choosing or by
a neutral doctor appointed by the trial court. However,

West on never suffered the situation of which he conpl ains,
because he repeatedly refused to speak to the psychiatri st
who had been appointed at the suggestion of the Governnent.
Due to Weston's refusal to undergo an exam nation by a
CGovernment psychiatrist, the prosecution finally withdrewits
objection to a finding of inconpetency and Wston was com
mtted for treatnment to restore conpetency pursuant to 18
US. C s 4241(d) (1994). As a result, the order that Wston

chal | enges was never carried out and it is no longer in effect.

Accordingly, we dismss the appeal as noot.
| . Background

On Cctober 9, 1998, Russell Weston was indicted for the
July 24, 1998 nurders of United States Capitol Police Oficer
Jacob J. Chestnut and Special Agent John M @G bson, and
with the attenpted nurder of United States Capitol Police
O ficer Douglas B. MMIlan. On Cctober 15, 1998, the
Government and the defense filed a joint request pursuant to
18 U.S.C. s 4241 for a nental conpetency exam nation of
Weést on.

The District Court appointed Dr. Sally C. Johnson, the
Chi ef Psychiatrist and Associate Warden of Health Services
at the Mental Health Division of the Federal Correctiona
Institution in Butner, North Carolina ("FCl-Butner"), to
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conduct an outpatient psychiatric exam nation of the defen-
dant to assist the court in determ ning whether the defendant
was conmpetent to stand trial. Dr. Johnson spent approxi -
mately 20 hours with the defendant, personally adm nistering
psychiatric and personality tests to him she also revi ewed
nunmer ous nedi cal and nmental health records and interviewed
famly menbers. Follow ng her exam nation, Dr. Johnson
submtted a report to the District Court and defense counsel
under seal. Thereafter, defense counsel consented to a re-
| ease of the report in unredacted formto the Governnent.

Dr. Johnson concl uded that the defendant was presently

i nconpetent to stand trial, but that conpetency m ght be
restored with extended hospitalization and treatnment with
anti-psychotic nedication.

Concerned by what it perceived to be certain om ssions and
i nconsistencies in Dr. Johnson's report and in the defendant's
conduct, the prosecutor asked the District Court to conpel
t he defendant to submit to an exam nation by a nmental health
expert of the Governnent's choosing. By Menorandum and
Order filed January 28, 1999, reprinted in Joint Appendi x at
35-60, and nodi fied on February 12, 1999, United States v.
Weston, 36 F. Supp. 2d 7 (D.D.C. 1999), the District Court
granted the Government's notion. The sanme order also
comm tted the defendant to the United States Medical Center
for Federal Prisoners at Springfield, Mssouri ("Springfield")
for an exam nation by another court-selected expert. The
exam nation by the Governnent doctor was to take place
whi |l e the defendant was at Springfield.

The defendant was sent to Springfield on February 3, 1999.
A staff psychiatrist there, Dr. Janes Wl fson, was to serve as
the court-selected examner; Dr. Debra DePrato was re-
tained as the Government's expert. The defendant refused to
answer substantive questions posed by Dr. Wl fson, Dr.
DePrato, or other staff menbers at Springfield, repeatedly
stating that he declined to answer questions upon the advice
of counsel. Counsel for M. Wston states that this behavior
was "solely a product of [Weston's] delusions,” and that
Weston has refused to talk to his own attorney on the sanme
grounds. Appellant's Reply Br. at 4 n.2, 10. In any event, as
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aresult, the doctors were unable to obtain any pertinent
information and the District Court ordered that Weston be
brought back to Washington, D.C

On March 3, 1999, the District Court nodified its order to
permt Dr. Wlfson and Dr. DePrato to exam ne Weston at
the courthouse or at the Correctional Treatnent Facility in
Washi ngton, D.C., and to allow Dr. DePrato to arrange
psychol ogi cal testing of Wston. However, Wston again
refused to cooperate with the doctors.

Weston' s conpet ency hearing was schedul ed to take place
on April 22, 1999, but on April 9, 1999, in light of Weston's
refusal to cooperate with any further nmental exam nations
and concerned that the case not be del ayed any | onger than
necessary, the Government withdrew its objection to a finding
of inconpetency based on Dr. Johnson's original report. On
April 22, 1999, the District Court found Weston inconpetent
to stand trial and conmitted himfor treatnent to restore
conpetency pursuant to 18 U.S.C. s 4241(d).

1. Analysis

In this appeal, Weston argues that the District Court
| acked the authority to order a conpetency exam nation by a
doctor chosen by the Governnment. Weston clainms that, un-
der 18 U . S.C. ss 4241 and 4247(b), conpetency exani nations
may be conducted only by nental health experts appoi nted by
the trial court or selected by the defendant. The Govern-
ment does not contend that it has an absolute right to the
appoi nt nrent of an expert to conduct a conpetency exam na-
tion; rather, the Government clainms only that it has the right
to request, and the District Court has the discretion to grant,
a conpetency exam nation by a nental health expert suggest-
ed by the Governnment. W need not decide the scope of the
di sputed statutory provisions, however, because the instant
appeal is noot.

The date(s) for the conpetency exam nations at issue have
conme and gone. Because the defendant refused to speak to
the Governnent's suggested psychiatrist, no exam nation ever
took place. By withdrawing its objection to a finding of
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i nconpet ency, the Government al so necessarily withdrewits
request that the defendant be conpelled to submit to an

exam nation by a doctor other than Dr. Johnson. The defen-
dant has been found inconpetent to proceed and has been
committed for treatnment to restore conpetency pursuant to

18 U.S.C. s 4241(d). In sum the order that Weston seeks to
chal | enge was never carried out and is no longer in effect.

"[ A] federal court has neither the power to render advisory
opi nions nor 'to decide questions that cannot affect the rights
of litigants in the case before them' " Preiser v. Newkirk
422 U. S. 395, 401 (1975) (citation omtted). "For that reason
if [ ] event[s] occur while a case is pending on appeal that
make[ ] it inpossible for the court to grant 'any effectua
relief whatever' to a prevailing party, the appeal nust be
di smssed [as noot]." Church of Scientology of California v.
United States, 506 U.S. 9, 12 (1992). That is precisely what
has occurred here. Events have transpired such that Wston
did not submit to the disputed exam nation and is no | onger
subject to any order requiring himto do so.

West on argues, however, that the case should not be dis-
m ssed as noot because it falls within the exception to the
noot ness doctrine for cases capable of repetition yet evadi ng
review. This exception applies if: "(1) the chall enged action
[is] inits duration too short to be fully litigated prior to its
cessation or expiration[;] and (2) there [is] a reasonable
expectation that the same conplaining party [will] be subject
to the sane action again." LaRouche v. Fow er, 152 F.3d
974, 978 (D.C. Cir. 1998) (alterations in original) (citing
Spencer v. Kema, 118 S. C. 978, 988 (1998)).

We assume, in agreement with the defendant, that the
di sputed issue is capable of repetition, because Weston m ght
again be ordered to submt to a Governnent conpetency
examnation. First, if the doctors at FCl-Butner ultimately
concl ude that Weston cannot be restored to conpetence in
the foreseeable future, the prosecuti on nmay seek an exam na-
tion by a Governnent psychiatrist to chall enge that concl u-
sion. Second, even if the doctors at FCl-Butner conclude
t hat Weston has regai ned conpetency, Wston may call a
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nunber of defense experts to chall enge that concl usion and,

in that event, the Governnent may want its own expert to
assist in responding to the defense experts. 1In either event,
the District Court nmay again order a conpetency exan nation
by a nental health expert suggested by the CGovernnent.
However, even assunming that the issue surrounding the Gov-
ernment's asserted right to suggest the appointment of a
mental health expert is capable of repetition, this case is
nonet hel ess noot because any further dispute over this issue
wi Il not evade review

West on argues that an order conpelling a defendant to
undergo a conpetency exam nation by a Governnent nenta
heal th expert is inmedi ately appeal able under this court's
decision in United States v. Wissberger, 951 F.2d 392 (D.C
Cr. 1991). Wissberger held that an order conpelling a 30-
day conpetency eval uati on was i medi ately appeal abl e under
the coll ateral order doctrine, which allows the appeal of
orders that mght otherw se be viewed as non-final, so |long as
three conditions are nmet: the order nust "(1) 'conclusively
determ ne the disputed question,' (2) 'resolve an inportant
i ssue completely separate fromthe nerits of the action,' and
(3) 'be effectively unreviewable on appeal froma final judg-
ment.' " \\issberger, 951 F.2d at 396 (quoting Coopers &
Lybrand v. Livesay, 437 U S. 463, 468 (1978)). There is no
doubt that if Wissberger applies in a situation such as the
one at hand, then the case is noot. This is because inmedi -
ate appeal will be available in the future in the event that
Weston is again ordered to undergo a conpetency exam na-
tion by a Governnent nental health expert. Thus, the issue
woul d not escape review

The CGovernnent, however, argues that Wi ssberger is inap-
posite. In the Government's view, the court's determn nation
in Weissberger that the District Court's order would be
ef fectively unreviewabl e on appeal after final judgnent was
based on the loss of liberty associated with the confi nenment
for the conpetency evaluation ordered in that case, not the
intrusion of the examnation itself. |In this case, the Govern-
ment argues, Weston has al ready been held w thout bail so
there is no loss of liberty.
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W& need not decide the applicability of Wissberger in this
case, because, regardless of the availability of imediate
appeal, the issue raised in this case will not evade review If
Wi ssberger does apply (so that any future order of a nenta
exam nation by a Governnment doctor is imrediately revi ewa-
bl e and, presumably, subject to a stay pending review), then
the defendant's interest in avoiding the intrusion of the
examnation will be protected. On the other hand, if Wiss-
berger does not apply and the defendant nust wait until after
his conviction (if any) to obtain review, that result will neces-
sarily reflect the court's conclusion that the order at issue is
not "effectively unreviewable on appeal froma final judg-
ment" and that protecting a defendant fromthe intrusion
associated with a particular nmedical examination is not, by
itself, worth the extra delay and di sruption of the crimna
trial process.

In sum because any future order conpelling this defendant
to undergo a conpetency exam nation by a Governnent psy-
chiatrist will be subject to review, either imediately or
following a final judgnent, the case is noot.

[11. Conclusion
For the foregoing reasons, the appeal is disnssed as noot.

So ordered.
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Wald, Crcuit Judge, dissenting: | believe this court
should at a mininmum nmake clear that in the future district
court orders such as the one in question here are innmedi ately
appeal abl e under United States v. Wissberger, 951 F.2d 392
(D.C. CGr. 1991). Weston raises a serious challenge to the
district court's authority to order that he undergo a psychi at -
ric exam nation by an expert of the government's choosing.1
Today' s panel opinion del ays, perhaps indefinitely, a decision
as to whether defendants can be subjected to such exam na-
tions. | think both the nmootness doctrine and a healthy
respect for the proper administration of justice, if not for
potential violations of defendants' rights, require that we
resol ve the applicability of Wissberger to cases such as this
one.

Had ny col | eagues’ opi nion nmade cl ear that Wi ssberger
woul d al | ow an appeal of any future order like this one, then |
woul d agree this appeal was noot, since the exam nation in
di spute here had al ready taken place and the issue would not
be "capable of repetition, yet evading review, " because in the
future this defendant would be entitled to interlocutory re-
view of a similar order.

| agree with the panel as well that if Wi ssberger does not
apply to this case, i.e., if thereis no liberty interest in
avoi ding a court-ordered exanm nation by a psychiatrist of the
governnment's choice, then the issue would not be "capable of
repetition, yet evading review " because the question of

1 The governnent suggests that since Weston does not contest
the authority of the district court to order an exanmi nation by a
court-appointed expert under 18 U.S.C. ss 4241, 4247, he has no
liberty interest in avoiding an exam nation by a government -
retai ned expert, even if the district court l|acked the authority to
order Weston to undergo such an evaluation. This argunent
borders on sophistry. |If Weston has a liberty interest in avoiding
unwant ed nmedi cal exam nations, the fact that the statute authorizes
an exam nation by a court-appointed expert does not vitiate Wes-
ton's liberty interest in avoiding other, unauthorized, exam nations.
The putative liberty interest is in avoiding forced psychiatric eval u-
ations, although in this case the only alleged unlawful infringenent
of that interest is the exam nation by governnent-retained experts.
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whet her the district court was within its authority in ordering
t he exam nation could be effectively reviewed on appeal from
a final judgnent of conviction.?2

VWere the panel opinion falls down on the job, however, is
its obliviousness to a repetition of what has just occurred in
this case, i.e., a situation where the trial judge orders a
chal | enged exam nation and the court of appeals denies a
stay, so that by the time an appeal reaches a nerits panel the
defendant's alleged liberty interest in not being exam ned by
a governnent -retained psychiatrist has al ready been vi ol at ed.
At that point, unless the defendant goes to trial and is
convi cted, he may never have the issue decided.3 The defen-
dant coul d i ndeed undergo many such exam nati ons w t hout
any opportunity to test their validity on appeal. That unfor-
tunate cycle could be avoided by this court's undertaking to
decide the limted question of whether \Wissberger's provi-
sion for an interlocutory appeal would apply in any such
future occurrence.

I f Wi ssberger were held to apply, the case would not be
"capabl e of repetition, yet evading review," in that our deci-
sion would have clarified the availability of an interlocutory
appeal, and in so doing, we could assune that a stay of an
order allow ng a chall enged exam nati on woul d be granted
pendi ng appeal . 4

2 Alternatively, the question could be reviewed on appeal from an
order of commtnment, but to date Weston has not chall enged his
commitment under 18 U.S.C. s 4247(b) (conpetency eval uati on) and
under 18 U.S.C. s 4241(d) (determ nation of |ikelihood of future
conpet ency) .

3 A decision about whether to grant a stay of the district court's
order should not be m staken for a decision on the nerits of the
order. A nmotion for a stay is decided wthout the benefit of ful
briefing or oral argument and, under the court's "stringent" stan-
dards, is rarely granted. See, e.g., Joint Appendix ("J.A ") at 74
(order denying stay).

4 The panel opinion "assunes” that this issue is capable of repeti-
tion. See Maj. Op. at 5. There is good reason for that assunption
The Suprenme Court has made it clear that the question is whether
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But, alas, nothing in today's panel opinion prevents Wston
frombeing denied a stay fromthis court the next tinme he
objects to a court-ordered psychiatric evaluation by a govern-
ment expert; indeed nothing suggests that it would be inap-
propriate for the court to deny such a stay. On the other
hand, the | ack of guidance in today's panel opinion neans that
a future panel could grant a stay, in order to resolve the
guesti on of whet her Wi ssberger applies. C. In re Seal ed
Case, 151 F. 3d 1059, 1067 (D.C. G r. 1998) (mandanus appro-
priate "when the appellate court is convinced that resolution
of an inportant, undecided issue will forestall future error in
trial courts, elimnate uncertainty and add inportantly to the
efficient adm nistration of justice") (quotation marks omtted);
Southern Bell Tel. & Tel. Co. v. United States, 541 F.2d 1151
1155 (5th Cr. 1976) ("[Without criticizing our previous deni-
als of notions to stay, this abortive case serves to convince us
t hat special consideration should be given by us and by the
District Court in future simlar cases."). But in making its
stay deci sion--which is where the rubber hits the road for a
defendant in Weston's position--the next court is back at
square one, just as the prior court was when it denied
Weston's stay this tine.

"the controversy was capable of repetition and not ... whether the
claimant ha[s] denonstrated that a recurrence of the dispute [is]
nore probable than not." Honig v. Doe, 484 U.S. 305, 318-19 n.6

(1988). Qur own cases also nake it clear that this requirenment
shoul d not be interpreted overly stringently. See Christian

Knights of the Klu Klux Klan Invisible Enpire, Inc. v. District of

Col unbia, 972 F.2d 365, 370 (D.C. Cir. 1992) (reasonabl e expecta-
tion that racist group would seek to march in D.C. again, despite
fact that group did not aver it had plans to do so, sufficient to avoid
noot ness); Doe v. Sullivan, 938 F.2d 1370, 1378 (D.C. Cr. 1991)
(soldier's challenge to policy of using experinmental vaccines on
menbers of arnmed services w thout consent not noot in |ight of

i ncreasing risks of biological warfare, despite fact that Qulf \ar
was only occasion mlitary had not sought consent before vacci nat-
ing service nenbers). The possibility that there will be another
cont ested conpet ency hearing, where the governnent will seek to

rely on its own expert, fits confortably within this |line of cases as
satisfying the "capable of repetition” requirenent.
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Thus, if this court fails to issue a stay the next tine the
i ssue presents itself, it is hard to see why that case woul d not
become noot for the sane reasons cited by this panel.5 The
real possibility that a future case would al so be nmoot neans
that this case satisfies the "capable of repetition, yet evading
revi ew' exception to nootness. See Weinstein v. Bradford,
423 U. S. 147, 149 (1975) (per curian).

For that reason, | believe it is necessary to rule that
Wei ssberger allows for inmmedi ate appeal of district court
orders requiring a defendant to undergo a psychiatric exam
at the hands of a government-retained expert before we can
find that this case is noot. | do not find that proposition
daunt i ng.

In Wi ssberger, this court held plainly that an order requir-
ing a defendant to undergo a conpetency eval uation is inme-
di atel y appeal abl e under the collateral order doctrine.
Wei ssberger, 951 F.2d at 397. The court noted that the
requi renents of the collateral order doctrine were "easily
satisfie[d]." 1d. at 396. The court explained that a forced
conpet ency eval uation is unreviewabl e on an appeal from
final judgnment for the same reasons that a denial of bai
cannot be effectively reviewed.

If appeal is not allowed froman order requiring pre-tria
detention, there can be no renmedy for the resulting | oss
of liberty. The issue becones noot upon conviction and
sentence. The same is true here. Not only would

Wei ssberger be subjected to a 30-day confinenment in a
mental institution, but he also would be subjected to the
additional intrusion of a forced nedi cal exam nation. |If

51t can hardly be argued that, absent a stay, an order requiring
the defendant to submt to a psychiatric exam nati on would not
normal Iy be inplenmented before this court could review the order
See 18 U . S.C. s 4247(b) (court may commit defendant for reason-
abl e period not to exceed thirty days for purposes of conpetency
evaluation); Hi nckley v. United States, 163 F.3d 647, 651 (D.C. Cr.
1999) ("[BJoth Suprene Court and circuit precedent hold that
orders of less than two years' duration ordinarily evade review ")
(quotation marks omitted).
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he is declared conpetent and the trial proceeds, post-
confinenent review will provide no relief for the |oss of
liberty associated with the conpetency eval uation

Id. at 396-97 (citations omtted). | read this opinion as
controlling the case before us today.

The government suggests that Weissberger is inapplicable
because there the defendant was chal |l enging two aspects of
t he conpetency eval uation order, the confinenment as well as
t he exam nati on, whereas Weston only chal |l enges one aspect
of the district court's order, the exam nation. Cf. United
States v. Deters, 143 F.3d 577, 582 (10th G r. 1998) (hol ding
conpet ency eval uati on order appeal abl e where def endant
chal | enges confinement, but noting that whether exam nation
itself is imediately appeal able is a separate question).
However, Weissberger nowhere indicates that its result
turned on the fact that Wi ssberger was chall enging the
confinenent aspect of the order

Readi ng Wi ssberger to allow appeals only where the de-
fendant is challenging his confinenent could | ead to incongru-
ous results. A defendant such as Wi ssberger, who is or-
dered to undergo inpatient evaluation, can chall enge both the
psychiatric exam nation and the conmtnment order. Howev-
er, where the court orders an inpatient exam nation, and
later, like the court bel ow, issues another order allow ng
further exam nation by governnent-retained psychiatrists,

t he def endant woul d be unable to chall enge that exam nation
even though it differs from Wi ssberger's only in the question
of when the court's confinenent order was entered. Like-

wi se, a defendant who is subjected to an outpatient exam na-
tion while in custody in a non-psychiatric prison facility, as
West on was, would al so be unable to chall enge the exam na-
tion. 1t does not seemto ne that the right to interlocutory
appeal under Wi ssberger should depend on such vagaries of
timng and | ocation.

In fact, Wissberger nakes clear that the court was con-
cerned with the "intrusion of a forced nedical exami nation"”
and found the order appeal abl e because "post-confi nenment
reviewwill provide no relief for the loss of liberty associated
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wi th the conpetency eval uation.” Wissberger, 951 F.2d at
396- 97 (enphasis added). Furthernore, there is good prece-
dent for the principle that a forced nmedi cal exam nation
constitutes an invasion of a person's liberty interests. See
United States v. Davis, 93 F.3d 1286, 1289 (6th G r. 1993)
(competency eval uati on orders inmedi ately appeal abl e be-

cause "the loss of liberty occasioned by the comm tnent for
exam nation, and the forced intrusion of a court-ordered
psychiatric exam nation, are conpletely unreviewable by the
time of final judgnent") (enphasis added); Union Pac. Ry. v.
Botsford, 141 U S. 250, 251 (1891) (federal courts have no

i nherent power to order medical examinations in civil cases
because "[n]o right is held nore sacred, or is nore carefully
guarded by the conmon | aw, than the right of every individu-
al to the possession and control of his own person, free from
all restraint or interference of others, unless by clear and
unquesti onabl e authority of law'); cf. Cruzan v. Director

M ssouri Dep't of Health, 497 U S. 261, 287 (1990) (O Connor
J., concurring) ("l agree that a protected liberty interest in
refusi ng unwanted nedical treatnent may be inferred from

our prior decisions...."); United States v. Mirgan, __ F.3d
1999 W 734700 at *6 (4th Cr. Sept. 21, 1999) (order
all owi ng forced nedication of pretrial detainee innmediately
appeal able); United States v. Brandon, 158 F.3d 947, 951 (6th
Cr. 1998) (sane). But cf. United States v. Barth, 28 F.3d
253, 255 (2d Cir. 1994) (conpetency eval uati on order not

i medi at el y appeal abl e on grounds that conpetency determ -
nation is not separate fromnerits of action, and defendant
could chall enge commitnent by wit of habeas corpus).

Wi ssberger, correctly, requires that orders requiring de-
fendants to undergo psychiatric exam nations are i medi ately
appeal able, and | believe this court should at |east make that
clear if this defendant, and others like him are not to be
repeatedly subjected to psychiatric exam nations whose pro-
priety has never been established. At a m ninmm Wston
deserves a meani ngful opportunity for judicial review of the
validity of these "intrusive, unwanted nedi cal exam na-
tion[s]." Weissberger, 951 F.2d at 396.
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Even if | amwong, and Wi ssberger is eventually read
nmore narrowy not to provide an interlocutory appeal froma
conpet ency exam nation per se, it would be in the interests of
everyone--this defendant, future defendants, their counsel
and the governnent--to know that in advance of the next
time the issue is raised. Qherwi se everyone runs the risk of
anot her abortive attenpt to learn just what the lawis, and to
pl an accordi ngly.

For these reasons, | dissent.
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